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Abstract

Transsexual persons often undergo the process of transition, which is a long, multi-stage procedure. One
of the stages, often final, is the lawful reassignment of sex, which is often perceived by transsexual individuals
as more meaningful than the medical interventions. The aim of the study was to analyze the current legal
situation of transsexual individuals in Poland. An in-depth review of legal documents and their association
with current medical knowledge on transsexualism together with a presentation of solutions established
worldwide were performed. Analyzed aspects include surgical interventions, sex assignment and correction
of birth certificate. The current legal situation of lawful sex reassignment in Poland is complex and far from
friendly towards transsexual people. Recent attempts to improve the situation were unsuccessful and current
strategies to help transsexual people seem to be ineffective. Apart from the medico-legal problems, a number
of issues connected with transgenderism depend on the socio-political views. The most notable drawback
of the currently binding judicial procedure of legal sex change is the requirement of suing parents, spouse
and children. This could be avoided if the change was performed in a non-litigious mode of proceedings,
in which the medical criteria of the World Health Organization (WHO) and an opinion of a strictly requlated
team of experts were central factors.
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Introduction

The commonly used umbrella term ‘transgender’ (as well
as ‘transsexual’ or ‘gender incongruent’) addresses the situa-
tion in which the psychological gender identity of an individ-
ual differs from the gender established by the external sexual
anatomy at birth. This article will focus strictly on the case
of transsexualism, in which a person identifies with another
gender and wants to undergo a transition, i.e., the process
of aligning the desired gender. We do not analyze the is-
sue of genderqueer persons, whose sexual identification
is neither masculine nor feminine, or of those transgender
individuals who neither seek medical help nor have a de-
sire to undergo the transition process. The World Health
Organization (WHO) ICD-10 Classification of Mental and
Behavioural Disorders currently classifies this problem
under the code F64.0.! The direct cause of transsexual-
ism remains unknown; however, numerous genetic and
perinatal hormonal factors are suspected to be involved.?
The psychological experience of transsexualism, which
is referred to as gender dysphoria, leads to chronic suf-
fering. Transsexual persons are referred to according
to their perceived/desired gender. Women in the bodies
of men, i.e., persons who desire to live as women, are re-
ferred to as male-to-female (MTF) transsexuals. People
in the opposite situation are called female-to-male (FTM).

The prevalence of gender incongruence varies, depend-
ing on the population and study method. The preva-
lence of clinically established transsexualism varies from
0.7/100,000 in Iran to 100/100,000 in Iceland, with a mean
value of 9.2/100,000.3-> However, a meta-analysis of stud-
ies about transsexualism epidemiology, which were based
on self-reported transgender identity, revealed a much
higher transgender occurrence of 355/100,000.* Therefore,
it may be suspected that gender incongruence is highly un-
derdiagnosed. Most of the studies report a higher number
of MTF transsexuals than of FTM.*

The process of diagnosing transsexuality is long and
complicated. The gender identity has to exist for at least
2 years and no chromosomal anomalies should be present.?
In addition, the identified problem should not be a result
of any confounding psychiatric comorbidity (e.g., schizo-
phrenia).? The full diagnostic process is most commonly
performed in patients who want to undergo the gender
transition process.

The diagnostic criteria of transgenderism are likely to be
modified soon. On June 18, 2018, during the preparation
of this article, the WHO announced the new ICD-11 clas-
sification on their website.® The new code is HA60 and
the new name for the diagnosis is ‘gender incongruence
of adolescence or adulthood’. The new criteria read as fol-
lows: Gender incongruence of adolescence and adulthood
is characterized by a marked and persistent incongruence
between an individual’s experienced gender and the as-
signed sex, as manifested by at least 2 of the following:
1) a strong dislike or discomfort with the one’s primary
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or secondary sex characteristics (in adolescents, antici-
pated secondary sex characteristics) due to their incongru-
ity with the experienced gender; 2) a strong desire to be
rid of some or all of one’s primary and/or secondary sex
characteristics (in adolescents, anticipated secondary sex
characteristics) due to their incongruity with the experi-
enced gender; 3) a strong desire to have the primary and/
or secondary sex characteristics of the experienced gender.
The individual experiences a strong desire to be treated
(to live and be accepted) as a person of the experienced gen-
der. The experienced gender incongruence must have been
continuously present for at least several months. The di-
agnosis cannot be assigned prior to the onset of puberty.
Gender variant behavior and preferences alone are not
a basis for assigning the diagnosis. As can be seen, much
emphasis is put on the willingness to change the sex char-
acteristics. This is similar in many aspects to the defini-
tion proposed by the DSM-V classification.” The official
publication date of the new classification is scheduled for
May 2019 and the implementation of the new classification
by the associated countries is planned for 2022.

Transsexual individuals, in addition to the suffering
caused by gender dysphoria, have to deal with social
stigma.® The severity of social stigma differs depending
on the tolerance level of the particular society, the legal sta-
tus of transsexualism and the physical gender of the trans-
gender individual.

The transition process is a complex procedure wherein
the phenotype of an individual is transformed in order
to match the gender identity. Currently, there is no method
to change psychological identity and, therefore, transition
remains the most effective method to reduce gender dys-
phoria in transsexual individuals.® In transgender men, this
includes androgen hormonal therapy and an optional two-
stage surgical therapy, including bilateral mastectomy and
hysterectomy with male genital reconstruction.” The 2"
stage of the surgery is often not performed, as it is not
desired by the patients because of unsatisfactory surgi-
cal results. In transsexual women, the transition includes
hormonal therapy, which focuses on androgen suppression
and estrogen supplementation, voice therapy and complex
genital reconstruction surgery with optional additional
plastic surgeries.’

The last aspect of the transition process, which creates
plenty of problems for transgender patients, is the change
of their legal status. The formal change of gender is often
perceived by patients as the final goal of the transition
process.

Status quo

The current legal procedure of the legal change of gen-
der assignment in Poland is problematic in a multifaceted
way. The general problem arises from the lack of a specific
legal act which would thoroughly regulate this matter.
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The present legal practice was created through case law,
including mainly judicial activity of the Supreme Court
of Poland. The judicial opinions on the legitimate pro-
cedure of the transition have been changing throughout
the past years. The position expressed in various rul-
ings of regional courts (sady okregowe, which have ju-
risdiction in such cases as the court of the first instance)
on the subtleties of the proceedings on the change of legal
sex differ significantly, which results from lack of specific
legislation. These disparate opinions do not only create
a lot of legal uncertainty, but are also inherently trouble-
some for transsexual individuals. It can be observed that
many people seek legal advice in online communities for
transsexuals. The question most commonly raised con-
cerns before which particular court the legal sex change
can be achieved most easily.!® The 3 main legal issues
in this field concern the following: the legality of the sur-
gical removal of genitals from the viewpoint of criminal
law (and discussing its potential necessity to the process
of transition), the procedure of birth certificate correc-
tion, and finally, the action from Article 189 of the Civil
Procedure Code,'! which is now considered the legally
appropriate way for transsexuals who want to change
their legal gender.

Legality of surgical intervention

According to Article 156 of the Polish Penal Code,!?
whoever deprives another person of the ability to pro-
create, shall be subject to imprisonment for a period
of 1-10 years. Apart from hormonal therapy, the surgical
operation of sex correction includes the removal of one’s
genitals to create organs resembling genitals of the other
sex. In most cases, this entails depriving the individual
of the ability to procreate, prima facie fulfilling the prem-
ises of the offence described in the aforementioned Penal
Code provision. The Polish criminal law does not provide
an explicit exception for this kind of medical treatment,
unlike, for example, the Austrian Criminal Code.!° Despite
the fact that not all transsexuals want to undergo this kind
of treatment, this issue is still very important. The ques-
tion of surgical treatment was discussed in Polish judica-
ture as a potential prerequisite for a change of legal sex.
It was perceived as a clear indicator that a person’s feeling
of being the opposite sex is permanent and irreversible,
which was then considered as a requirement for a legal
sex change.

Surgical treatment for MTF individuals consists primar-
ily of genital surgery — vaginoplasty.!®* The techniques vary,
depending on the performing center. The most commonly
performed type of treatment is the penile inversion proce-
dure, which includes orchiectomy, penile deconstruction
with the creation of a sensitive neoclitoris and the creation
of the vaginal cavity.!® The procedure is irreversible, but
only a small proportion of patients express regret or are
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not satisfied with their new organ’s functionality.!* Some
transgender women perform additional surgeries, which
include breast augmentation, thyroid gland reduction and
facial feminization surgery. Those additional surgeries can
reduce gender dysphoria to some extent.!>1”

Surgical treatment in FTM may be considered as a two-
step procedure. The first, most common procedure is breast
reduction (bilateral mastectomy).!® Naturally, it does not
lead to the loss of reproductive capabilities of the indi-
vidual. Most patients are satisfied with the procedure,
as breasts are considered to be one of the most significant
symbols of femininity. The next, more serious steps in-
clude an oophorectomy, hysterectomy and vaginectomy,
followed by penile reconstruction surgery.!® Those pro-
cedures are more invasive and lead to the definitive loss
of reproductive ability. In addition to decreasing gender
dysphoria, they may also be considered as gynecological
cancers prophylaxis. Penile reconstruction surgery is per-
formed by only a few centers and, in addition to being ex-
pensive, is associated with frequent unsatisfactory esthetic
and functional results.?°

The legality of sex reassignment surgery was a subject
of discussion in Polish criminal law doctrine. This is-
sue is important, because if sex reassignment surgery
is to even be considered a potential prerequisite for a legal
sex change, it should be legal from the viewpoint of crim-
inal law. As noted by Rejman, criminal responsibility
is “autonomous” from other branches of law, i.e., adminis-
trative or civil law cannot justify criminally illegal acts.!

The most popular way of justifying sex change surgery
is to classify it as a medical intervention. It is important
to note that views on the legality of medical interventions
in criminal law are also divided in Polish criminal law doc-
trine. While some authors classify them as initially legal,
others treat them as a case of criminal law justification.
The main controversy behind sex reassignment surgery
in Polish criminal legal doctrine concerns the medical
character of the aim of the treatment.

The first ruling, which discussed the medical character
of sex reassignment surgery, was the decision of the Voivode-
ship Court for the Capital City of Warsaw, arguing that
if the plaintiff’s psyche was in danger of permanent and
irreversible damage, and he feels like a woman, then there
are no contraindications against sex reassignment surgery
from the viewpoint of medical ethics.?? The medical char-
acter of the treatment was then reaffirmed by the Supreme
Court in 1978.%2 Other decisions made by the Supreme
Court in cases regarding transsexualism did not mention
the matter of the medical character of the surgery nor
the criminal aspects, although one may argue that they
were deemed legal implicitly.?*

However, the opinions of Polish criminal law experts’ are
divided with regard to both the question of acceptability
of sex reassignment surgery and its medical character.
Some authors deny its medical character, seeing them
as legal nonetheless. The first group of authors, including
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notably Rejman and Filar, argue against seeing the surgery
as medical intervention (due to the questionable medical
character of the surgery).2"?> This claim is often based
on the premise that surgery is only symptomatic treat-
ment and, therefore, cannot heal the patient. According
to Rejman, constructed organs are “dummies”, unable
to perform their biological function.?! Filar notes that
the surgery does not bring back the “correct” gender iden-
tification; instead, it exacerbates the pathological state.?
Other authors denying the medical character of the sex
reassignment surgery include Rozental, Gromadzki, Saf-
jan, and others.?’~2° Another idea is to justify this kind
of treatment through the institution of necessity; however,
the main problem with this line of reasoning seems to be
the lack of required immediacy of danger. Other authors
propose treating it as an instance of specific extralegal
justification.’

The aforementioned argumentation lies on the very
narrow definition of health. As noted by Przybylska,
the definition of ‘health’ is established in the Constitu-
tion of the World Health Organization (“Health is a state
of complete physical, mental and social well-being and not
merely the absence of disease or infirmity.”) and includes
the state of mental and social well-being.3? Even if sex
reassignment surgery is considerd as symptomatic treat-
ment, it definitely heads towards improving the mental
and social well-being of a patient. It is worth mention-
ing at this point the high prevalence of depression and
incidence of suicides among the transgender population.
Studies indicate that up to 22-43% of the transgender
population report a history of suicide attempts.?! Some
authors state that sex reassignment surgery, along with
the transition process, has a positive and protective im-
pact on mental health and reduces the risk of suicide.?!
The essence of transsexualism could be described as fol-
lows: both the mind and the body are healthy on their
own, but the essence of the disorder lies in the extreme
disparity between them. There is no way of changing
the mind (which may be a result of developing a selected
sexual identity in the brain), so the only way to deal with
this discrepancy is through adaptive treatment. The group
of authors who stress the medical character of the treat-
ment includes Daniluk, Leszczyniski and Sakowicz.3?
Interestingly enough, the Supreme Court of Poland has
generally considered surgery as a prerequisite for legal
sex change. In one of its rulings, it stated that legal sex
change can be carried out before the surgical sex correc-
tion if “the attributes of a newly formed gender are prevail-
ing and that state is irreversible”.?® Also, in a verdict from
1991, the Supreme Court suggested that surgical correc-
tion is generally a prerequisite for filing a claim for a legal
sex change, because it shows that the sexual identity has
a permanent character.3* The opinion that undergoing
a sex reassignment surgery is (de lege lata) or should be
(de lege ferenda) a precondition for legal sex change used
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to be prevalent in the Polish legal doctrine.?>2”35-37 How-
ever, in the newer literature, a number of authors disagree
with this statement.1%-38-40

There are 2 main arguments supporting the claim that
sex reassignment surgery should be required for a legal sex
change: the argument based on certainty and the argument
based on ‘social order’ (meaning practical consequences,
especially those related to family law). The first argument
is based on the fact that surgery can be understood as suf-
ficient evidence confirming that one’s gender dysphoria
is of permanent and irreversible character. Even if we ac-
cept that assertion, sufficient does not mean necessary.
There are transsexuals who do not want to, or even cannot,
as a result of the medical contraindications, undergo this
kind of therapy. The reasons may be various (lack of funds
is just one). What is more, transsexualism, as a medical
category, is a matter of fact, so the opinion of an adequately
qualified expert or experts should be proper evidence for
the courts in this matter.*

The second argument is more multilayered and prob-
lematic. There are potential situations in which a person
that changed their sex legally, but still has biological organs
of the former, may enter a legally troublesome placement.
Most of these include family law cases: a marriage of 2
“externally” same sexes, or the conception of a child that
would have 2 mothers. Each of these situations, however,
requires a separate discussion.*!

The consequences of adopting a different solution,
i.e., the necessity of undergoing surgical therapy before
the legal change of sex, are far graver. It would prima fa-
cie mean forcing individuals to sterilize themselves. This
raises serious concerns from the viewpoint of human
rights. This kind of regulation could be classified as in-
compatible with the constitutional principle of human
dignity.!>*? In the context of international law, such a re-
quirement would explicitly violate Yogyakarta Principles,
which is an influential soft law declaration on human
rights. Moreover, in recent rulings, Y.Y. v. Turkey, and A.P,
Gargon and Nicot v. France, the European Court of Hu-
man Rights declared that the requirement of sterilizing
treatment is an infringement of the right to private life,
guaranteed in the article 8 of the European Convention
on Human Rights.#>%3

Lack of agreement in Polish legal doctrine concerning
the legality of surgical sex correction and the popularity
of the thesis that it is a necessary prerequisite for a legal
sex change in court proceedings lead to a vicious circle.
Physicians may be afraid to perform such a surgery because
of criminal responsibility, and courts may require it, none-
theless, as the basis for the ruling.® This situation may be
especially troublesome for transsexuals, potentially even
preventing them from changing their legal sex in Poland
or from undertaking medical treatment. Not surprisingly,
this may lead to “sex change tourism”, not only interna-
tional, but also of a domestic kind.X?
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Sex assignment and correction
of birth certificate

To understand the notion of sex in Polish law, one should
start with the procedure of sex assignment. It starts im-
mediately after a child is born. The healthcare facility
in which the child is born is obliged to issue a birth card,
which includes, i.a., an entry with an alternative: male or
female.** The Civil Registry Records Act, which regulates
this issue, does not provide any term, but it can be in-
ferred from a general rule established in the Administra-
tive Proceedings Code.*>*¢ The birth certificate should
be, therefore, issued without undue delay, utmost within
7 days of birth, and then the healthcare facility is obliged
to deliver it within 3 days to the Civil Registry Office.
Parents are also obliged to notify the Civil Registry Of-
fice within 21 days of the issuance of the birth certificate.
The protocol of notification also includes an entry for sex.
Finally, Civil Registry Office shall issue the birth certifi-
cate in the date of notification on the basis of birth card
and parents’ notification protocol. The birth certificate
serves as the main legal measure of identifying a child, and
is needed in an extensive number of procedures.

The development of transgenderism during a lifetime
— from birth to adulthood — is a controversial issue. There
is a particularly discussed issue of transgender adoles-
cents who present gender dysphoria similarly to adults,
however, before reaching full adolescence. This situation
creates an opportunity to start hormonal treatment be-
fore the full development of tertiary sexual characteris-
tics. This leads to much better technical treatment results,
as the tertiary features of the unwanted sex have not yet
developed. However, treatment of transgender youth leads
to a potential trap — gender dysphoria in youth does not
have to persist into adulthood. The study of Wallien and
Cohen-Kettenis showed that gender dysphoria present-
ment in the pre-pubertal population exists in adulthood
only in the minority of subjects.”” This is why medical
treatment before adolescence is generally not recom-
mended; however, The World Professional Association
for Transgender Health (WPATH) suggests hormonal sup-
pression of puberty by gonadotropin-releasing hormone
(GnRH) analogues in up to Tanner stage II-I1V, which
allows transgender individuals to temporarily postpone
puberty.*® From the bioethical point of view, such course
of action still remains controversial, as GnRH analogues
are not free from side effects. Therefore, the legal aspects
of the problem are even more complicated.

It may seem that correction of birth certificate could
be a valid way for legal sex change in Poland. However,
at the moment, the Supreme Court ruled out this way
of proceeding and pointed out that article 189 of the Civil
Proceedings Code (hereinafter referred to as CPC) stipu-
lates the valid way to proceed.!***° Nonetheless, the pro-
cedure of correcting a birth certificate should be evaluated
here as well (since it was legally valid until 1989, and there
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are important arguments for opting for this procedure).
According to article 36 of Civil Registry Record Act, rec-
tification of a civil registry record of this kind shall be per-
formed by the court in non-litigious proceedings. The first
case regarding changing the legal sex in Poland was in 1964
and concerned a MTF transsexual who had already un-
dergone surgical correction and filed for the sex marker
to be changed on her birth certificate.*>>° The Voivodeship
Court for the Capital City of Warsaw, acting as the court
of second instance (the first instance court had dismissed
the claim), admitted that such a possibility exists. To de-
termine the sex of a claimant, the Court ascertained that
claimant’s psyche has primacy, and the decision could not
be based solely on the anatomical criterion.’® The Court
also addressed the legal issue of admissibility of the cor-
rection of the birth certificate: on the basis of the law ap-
plicable at the time, the correction was admissible only
if the certificate was initially drawn up recklessly or erro-
neously. The correction was effective ex tunc. According
to the opinion of the Court, the act was drawn up cor-
rectly at the outset, since the circumstances justifying its
invalidity occurred later — at the moment of the change
of sex by the claimant. Therefore, the provisions regard-
ing the correction of the birth certificate were not ap-
plied by the Court directly but only by analogy. As noted
by Ostojska, this argument contains an inconsistency:
if the Court acknowledged the priority of the mental state
as crucial for determining the sex, why was the change rec-
ognised as the moment of surgical treatment?'° The pro-
cess of correcting the birth certificate per analogiam was
then confirmed by the Supreme Court in 1978,2% although
it regarded the case of an intersexual person. The Supreme
Court stated that, as an exception, a birth certificate can
be corrected if the claimant has not yet undergone the sur-
gical correction, once again underlining the importance
of the psychological aspect of sex. In addition, the possibil-
ity of alegal change of sex was linked to the irreversibility
and finality of the factual change of sex, but the latter was
not defined, apart from explicit exclusion of the surgical
correction criterion.’ This line of reasoning was approved
from the viewpoint of psychiatry and sexology, but was
criticised on the legal grounds.!° Legal doctrine indicates
thata civil registry act cannot be corrected if it was drawn
up correctly, even by analogy, because that would mean
that it is henceforth effective.?>%” Since it is assumed that
transsexualism proceeds throughout one’s life, the birth
certificate only becomes incorrect and that cannot be
the premise to correct it in this way. Even if, as it was point-
ed out above, we assume that transsexualism is innate, one
can argue that we have no valid way to diagnose it at birth,
so from a practical point of view the certificate could not
be classified as made erroneously. A similar argument was
proposed by Ignatowicz. There were extremely rare cases
in which an expert opinion stating that transsexualism
was innate convinced courts to correct birth certificates,
even when this way of proceeding was already generally
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proscribed by the ruling of the Supreme Court, as de-
scribed below.” The Supreme Court ascertained in 1989
that the occurrence of transsexualism shall not be a basis
for correction of the sex entry in a birth certificate and,
moreover, that there was no legal basis at the time for any
kind of judicial sex change.? Zielonacki instead proposed
the general declaratory action from the article 189 of CPC
as the legitimate way to proceed.?” The Supreme Court
then affirmed this line of reasoning in 1991, reopening
a way for transsexuals to change their legal sex.3*

Action from Article 189
of Civil Procedure Code

According to Article 189 of CPC, a plaintiff may demand
a judicial ascertainment of the existence or nonexistence
of a legal relationship or a right if they have legal interest
in it. This rule describes a general action and applies to all
cases not specified elsewhere (such as, e.g., ascertainment
of the nonexistence of marriage). However, as an action
in litigious proceedings, it always requires naming a de-
fendant (which is quite problematic, as it will be shown
below). A ruling has a declaratory character. According
to Zielonacki, gender identity should be classified as a per-
sonal right and could be protected by an action to ascertain
the correct sex.?” This view was confirmed by the Supreme
Court in 1991, which established the action from Article
189 of CPC as a proper legal solution for the change of sex.3*
This ruling is a result of such proceedings and is effective
ex nunc. It is not a basis for the correction of birth certifi-
cate, but it suggests that an “additional annotation” should
be included, which is an institution from the Civil Regis-
try Record Act — Article 21 of the Act of 1986 (binding
at the time), Article 24 of the now binding Act of 2014.%
What is interesting, the Supreme Court stated that the per-
sistent feeling of belonging to the other sex is a personal
right, which is the legal basis for the change of sex; how-
ever, generally, this feeling of belonging can be proven only
by surgical correction. This raised the question of whether
the personal right under protection is the personal feeling
of belonging to a sex, or rather the sex per se.l® As not-
ed by Safjan, the result of the proceedings is the ascer-
tainment of sex as such, and not the personal feeling.3
In a following ruling in 1995, the Supreme Court did not
mention the premise of protection of a personal right and
addressed the question of passive legal standing (i.e., who
should be sued) in these type of cases.” The Court deter-
mined that plaintiff’s parents are the persons to be sued
(or the guardian ad litem, appointed by court, in the case
of parents — or one of them — being deceased), denying
other propositions posed in the literature, such as the di-
rector of the registry office (because they are not related
to the plaintiff on the ground of family law). It should be
noted, however, that in a few legal systems suing the reg-
istrar is the legally binding solution, for example in Hong
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Kong (see Wv. Registrar of Marriages (2013). HKCFA 39).3
Passive legal standing was then reviewed by another ruling
of the Supreme Court in 2013 which highlighted the short-
comings of parents as passively legitimized, and indicated
that the plaintiff’s spouse and children should have passive
legal standing in the first place.>* This solution is currently
legally binding.

The Supreme Court indicated the vital reasons against
assigning parents passive legal standing. Firstly, passive
legal standing in declaratory action from the article 189
of CPCis not chosen arbitrarily, but rather should concern
persons that are legally interested in the result of the pro-
ceedings. The sex of a child, however, does not affect the le-
gal relationship between parents and the child. Moreover,
parents cannot discriminate their children on the basis
of sex. If they support their child, then a contradictory
action against them is paradoxical and incompatible with
the general legal standards of civil proceedings. If they
do not accept their child’s transsexuality, a court ruling,
apart from having no legal impact on their family sta-
tus, would probably not change their minds whatsoever.
Instead, the Supreme Court proposes subjects to whom
the plaintiff’s sex may be legally relevant. Sex is legally
relevant, i.a., in the case of marriage and parenthood.
Therefore, passive legal standing in those cases should
be ascribed firstly to the spouse and children, since
the plaintiff fulfilled their legal and social role as a wife/
husband and mother/father. The argument of the Supreme
Court goes in the right direction, but it does not concern
situations in which the plaintiff is celibate and child-
less. These cases are the most common.!? It seems that
the source of the problem is the factual, psychophysical
state of the plaintiff, not the socio-legal relations of fam-
ily law. Therefore, non-litigious proceedings that do not
require suing any other person seem to be more suitable
for this type of case. However, as noted by the Supreme
Court, sex has an important role in family law, especially
in the case of marriage. On the other hand, it can be argued
that divorce as a necessary requirement before the change
of legal sex may be a reasonable solution in the case of mar-
ried plaintiffs, since it avoids the problem of same-sex mar-
riages which are prohibited in the Polish legal system. This
kind of prerequisite has been accepted by the European
Court of Human Rights in Parry v. the United Kingdom, R.
and F. v. the United Kingdom, and Héamdldinen v Finland,
and is in fact often used by Polish courts.1%>%:50

An utmost need for regulation

In the light of the aforementioned issues, it is clear that
status of transsexual people in Poland is particularly prob-
lematic, especially if they want to change their legal sex.
There are no undisputable legal grounds for justifying
the surgical treatment, and, what is even more important,
the 2 legally plausible civil procedures of sex change do
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not provide a proper solution, since they are vitiated with
shortcomings that have both a medico-legal and social
character. The outdated birth certificate correction pro-
cedure may have problematic implications in family law,
as it was effective ex tunc. The now-binding procedure
through the general declaratory action from 189 CPC re-
quires naming defendants, which is not only questionable
from the viewpoint of the principles of civil proceedings,
but may provide additional distress for plaintiffs. This situ-
ation results in legal uncertainty and may be even seen
as violating the human rights of transsexual people, which
are, first and foremost, guaranteed in the Constitution
of Poland.*® New legislation which would aim to regulate
the issues mentioned above may provide a comprehensive
solution to most problems, as well as providing additional
positive impact on the situation of transsexuals. This may
be a vital point for mental health of transsexual people. Un-
like some opinions presented in the Polish doctrine in this
context, the law could and should have a therapeutic role
to some extent.?” As noted by the proponents of therapeu-
tic jurisprudence, the practice of law (understood generally
as legal procedures and activities of judges, lawyers, etc.)
may have serious consequences for the well-being of people
who are participants of legal proceedings.”” This issue
is especially important with regard to mental healthcare.
Traditionally, therapeutic jurisprudence scholars focused
on the issues related mostly to institutionalization and
direct influence of legal decision-makers, but it seems that
the scope of the therapeutic aspect of law applies to the dis-
cussed matter. Designing an adequate procedure for chang-
ing the legal sex and regulation of other legally relevant
aspects of transsexualism may be helpful in removing
the negative stereotypes about transsexualism in the Pol-
ish society. It is often pointed out that the act of changing
the legal sex is very important in the therapy.

The lack of a specific statutory regulation on the legal sex
change procedure for transsexuals may be somehow sur-
prising in the light of the fact Poland was the first country
in Europe to have an openly transsexual member of parlia-
ment, Anna Grodzka. In 2013, she was representing a group
of members of Sejm (lower chamber of Polish parliament)
that submitted a bill for gender recognition, which was
eventually adopted by the parliament after revisions.>®
However, in 2015, newly elected President Andrzej Duda
vetoed the bill and redirected the act to the Parliament.
The bill was then discontinued with the end of the term
of the Parliament and new election. At the time of writing
of this article in February 2019, absolutely no relevant leg-
islative action had been undertaken by the next Parliament.

The bill aimed to solve many of the aforementioned prob-
lems.® It introduced, i.a., a non-litigious type of proceedings
which would not require suing the parents. Moreover, it re-
quired the cases to be heard in camera (i.e., non-publicly), and
regulated some implications of the sex change for family law
and social security. However, the process of medical assess-
ment of transsexualism required in the bill was not flawless;
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for instance, it did not meet the requirements of WHO.
The only reference to medical authorities was the need of pro-
viding 2 independent opinions of physicians or of a physi-
cian and a certified clinical sexologist, which would confirm
the the gender identity is different from the birth-assigned
sex. There was not a single word about the clinical criteria
needed to be met during the diagnostic process.

Apart from the medico-legal problems, a number of is-
sues connected with transgenderism depend on socio-
political views.>® Social issues related to transsexuality
seem to be mostly advocated by the LGBT communities
and organizations, mostly left-wing-oriented. At the time
of the birth of LGBT movement, all of the conditions in-
cluded in the name — lesbians, gays, bisexuals, and trans-
sexuals — were considered to be diseases and medical con-
ditions. As the medical knowledge progressed along with
cultural changes, the first 3 “letters” lost their previous
status and became as normal as heterosexuality in Western
societies. The continuous fight against discrimination and
for equal rights for those individuals is nevertheless still
present and is one of the fundamental issues of left-wing
political groups. However, if we understand the last “letter”
strictly as transsexualism (as defined above), it remains
primarily a medical problem, and not only a cultural one.
Since Poland is generally a conservative society, there may
be little chance of changing and improving the current
law for the sake of transsexuals in Poland in the foresee-
able future as long as it is advocated only by the left-wing
organizations. In addition, knowledge about transsexuality
in the Polish society seems to be poor.®® The co-authors
of this article, who are clinical professionals, have personal
experience indicating that a crushing majority of medical
students have almost no knowledge about the issue. In our
personal opinion, the 2 measures that should be taken
in order to help the process are as follows: firstly, the trans-
sexual issue should not be advocated solely by the organi-
zations associated with the left-wing political environment,
but also by the medical community (e.g., Polish Society
of Sexology or Polish Society of Sexual Medicine). Sec-
ondly, any serious social awareness campaign could pro-
vide vital support. However, it seems to be crucial that
this campaign should concentrate on the medical nature
of the problem and the troublesome legal issues related
to it.

Conclusions

The legal issues related to transsexualism in Poland gen-
erate many problems which have direct negative socio-
medical consequences. The main source of these problems
is the lack of a particular statutory regulations on the pro-
cedure of the change of sex, as well as on the legal basis
for surgical intervention. The absence of such regulations
is striking, especially since a new statutory act is a com-
mon postulate formulated in the legal literature. The most
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notable drawback of the currently binding judicial proce-
dure regarding legal sex change is the requirement of su-
ing parents, spouse and children. This could be avoided
if the change was performed in a non-litigious mode of pro-
ceedings, in which the medical criteria by the WHO and
an opinion of a strictly regulated team of experts were
central factors.
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