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Summary: The subject of the article covers the issues related to the possibilities and
conditions for the use of insurance guarantees in enterprise risk management processes. In the
paper the essence of the guarantee process, its legal basis and the types of guarantees are
discussed. The market for insurance guarantees in Poland is presented, with an attempt to refer
to the market for guarantees offered by the banking sector. Based on the research conducted,
the author presents the role and importance of insurance guarantees as a tool to support
business processes in enterprises. The answers to the questions as to in what situations
insurance guarantees are an effective tool to support these processes and what are the reasons
behind their use are provided. The purpose of the publication is to analyze the role, significance
and possibilities of using insurance guarantees as a tool to support risk management processes
in the day-to-day operations of companies.
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Streszczenie: Tematyka artykutu obejmuje zagadnienia dotyczace mozliwosci 1 przestanek
wykorzystania gwarancji ubezpieczeniowych w procesach zarzadzania ryzykiem w
przedsigbiorstwach. W opracowaniu omowiono istot¢ procesu gwarantowania, jego prawne
podstawy oraz rodzaje gwarancji. Zaprezentowano rynek gwarancji ubezpieczeniowych w
Polsce, podjeto probe jego odniesienia do rynku gwarancji oferowanych przez sektor
bankowy. W oparciu o przeprowadzone badania podj¢to probe prezentacji roli i znaczenia
gwarancji ubezpieczeniowych jako narzedzia wspomagajacego procesy zarzadzania
w przedsigbiorstwach. Udzielono odpowiedzi na pytania, w jakich sytuacjach gwarancje
ubezpieczeniowe sg skutecznym narzgdziem wspomagajagcym omawiane procesy oraz jakie
przestanki przemawiaja za ich wykorzystaniem. Celem autora artykutu jest analiza roli i
znaczenia oraz mozliwosci wykorzystywania gwarancji ubezpieczeniowych jako narzedzia
wspomagajacego procesy zarzadzania ryzykiem w biezacej dziatalnosci przedsigbiorstw.

Stowa kluczowe: gwarancje ubezpieczeniowe, zarzadzanie ryzykiem.
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1. Introduction

The practice of insurance guarantees spread in many countries, has also appeared in
Poland. Initially, the admissibility of their granting against the provisions regulating
insurance activity raised some doubts. The insurance guarantee, which is the
guarantee of the performance of the obligation, has been still an unknown concept.
Itis, however, admitted that it is permissible on the basis of the principle of contractual
freedom (articles 353, 391, 393 of the Civil Code) [The act of 23 April 1964 Civil
Code], and has, therefore, largely been shaped by practice.

At the time of introduction, neither the Act on Insurance Activity nor the Civil
Code contained any detailed rules regarding this issue. However, it is acceptable on
the basis of the principle of contractual freedom. The above was resolved by the
judgment of the Supreme Court of 16 April 1996 (No. II CRN 38/96), which stated
that “the subject of insurance business conducted by insurance and reinsurance
institutions under the Act of 28 July 1990 on insurance business may be also granting
these facilities of self-contained, irrevocable, unconditional and payable on first
request guarantees”.

Currently, insurance guarantees are a commonly used tool in enterprise risk
management processes as they reduce significantly uncertainty in the area of business
activity by promising the insurance company to pay the guarantee sum when a
beneficiary claims a justified claim. The uniqueness of the insurance guarantee arises
from the fact that the payer in the product is not its beneficiary [Dankiewicz,
Kaczmarczyk, Kidacka 2017], and the issue of a guarantee merely confirms its
credibility, which becomes particularly useful in uncertain market situations.

Companies are increasingly inclined towards the market opportunities to
minimize and manage the risks associated with their partners by using the guarantees
offered by insurance companies in this process. Despite the large and constantly
growing interest on the part of entrepreneurs, insurance guarantees are relatively
rarely the subject of scientific research, which is reflected only in a few scientific
publications in this field. The content presented in the vast majority of cases refers to
the nature of the guarantee processes, legal basis, possibly taking into account the
size of the market compared to other products. At present, the guarantees are of great
importance in the ongoing economic processes. In the years preceding the 2008
crisis, which might be a subject of wider consideration, the increase in trade also led
to the growth in the insurance guarantee market. Similarly it was during the crisis
when the decline in global trade and the increased risk of business activity affected
the contraction of the insurance guarantee market [Chauffour, Saborowski,
Soylemezoglu2011].

The purpose of the publication is to analyze the role, significance and possibilities
of using insurance guarantees as a tool to support risk management processes in the
day-to-day operations of companies.
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2. The essence of the guarantee process

The appearance of the guarantee institution is related to the uncertainty that
accompanies entities participating in economic transactions. Uncertainty consists,
among other things, in the fact that the trader is not able to predict how the
counterparties with which they enter into contracts will behave. Of course, to some
extent the behavior of contractors is predictable, especially when cooperation with
them has been ongoing for some time, but the risk element always remains. This is
the greater the more the environment in which the business operates is subject to
change. In any contractual relationship, the creditor is exposed to the risk of injury
as a result of the debtor’s failure or improper performance [Kukietka, Poniewierka
2003]. It has many forms of hedging, including, among others, insurance guarantees.

The term ‘guarantee’ is defined as the type of contractual obligation incurred by
the person acting as the guarantor towards the beneficiary of the guarantee for a
certain behavior in the case when the expected event does not occur. The guarantee
relationship is trilateral, involving the guarantor, the obligee and the beneficiary of
the guarantee. The guarantee relationship is based on a binding contract, which is a
part of a group of contracts that provide a hedging function. The parties to the
guarantee contract are the guarantor and the beneficiary of the guarantee. The
guarantee agreement can be concluded by any legal entity having legal capacity,
including the insurer, on the basis of general freedom (Articles 66-72 of the Civil
Code). The insurance guarantee agreement obliges the guarantor to pay a specified
amount of money (guarantee amount) in the case of a non-originating event within
the meaning of Art. 805 § 2 and Art. 822 § 1-5 of the Civil Code. The obligation to
pay the guarantee sum arises only when the circumstances specified in the guarantee
appear [Andrzejuk, Heropolitanska 2007]. In the case of payment of the guarantee
sum, the insurance company is entitled to a recourse claim for reimbursement of this
sum to the principal [Gurgul 2014].

In addition to securing the creditor’s interest, the purpose of issuing the guarantee
is to confirm the debtor’s credibility, thereby gaining credibility in the creditor’s eyes
[Holly 2003]. In addition, the benefits of the guarantee include: the assurance and
effectiveness, ease of enforcement and the speed of beneficiary’s receipt of insurance
from an insurance company and the virtually unlimited supply of guarantee services by
one insurance company [Dankiewicz 2005]. One of the main advantages of applying
guarantees in business is improving the liquidity of an enterprise. This is because of
two reasons: the guarantee company avoids engaging its own funds to provide the
collateral required by the counterparty, and if prior collateral is provided in cash, the
presentation of the guarantee offers the possibility of unlocking financial collateral
submitted to previously concluded contracts [Janska 2013]. In relation to the insurance
guarantee obligation, there are usually three entity relations [Janska 2013]:

* the basic relation between the beneficiary of the guarantee (the guarantor and the
beneficiary of the guarantee) with the debtor obliged to perform the performance
secured by the guarantee,
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* the relation of the guarantee order (referred to as the coverage relation) that con-
nects the guarantor with the principal’s debtor, i.e. the principal; the source of
this relation is the contract in which the guarantor commits himself/herself for a
reasonable fee, called a commission, to provide a creditor with a basic relation,

* the relation of the guarantee with the guarantor and the principal from the statu-
tory contract concluded by the guarantor in the form of the guarantee.

The guarantee text is subject to negotiation between the beneficiary and the
guarantor, often through the obligee. The applicable law has never introduced any
warrant or restriction in this regard. The problem faced by insurance companies is
the lack of understanding by the applicants of how strongly this element affects the
risks involved. They treat the terms and conditions of the insurer with respect to the
acceptable guarantee text as proof of the non-market approach to customer’s needs
and lack of innovation [Poniewierka 1997]. With this type of activity insurance
companies get an additional service that they often do not even notice. This is a
professional analysis of not only the proposed guarantee text, but also the terms of
the contract that is the source of the secured liability.

Taking into account that insurance guarantees can secure the performance of
various obligations, their catalogue is an open set that can be continuously extended.
In practice, however, with certain types of guarantees we encounter much more often,
others most often occur in theoretical terms. On the Polish market the most frequently
encountered are: contract guarantees (payment of the bid bond, performance of the
contract, removal of defects and failures, performance of the contract, deposit
repayment), guarantee payments (contractual receivables, construction works),
guarantee of customs and excise duties, concessions and bail guarantees.

3. Directions of changes in the insurance guarantee market

Insurance guarantees like all other financial insurance products in Poland have a
short history compared to highly developed markets. Initially about 80% of the
Polish insurance market was covered by insurance guarantees, whose percentage
share in total gross premiums of the second division in 1994-2005 increased from
0.27% to 0.89%. In the years 2013-2015 it was already 1.34%, 1.39% and 1.30%,
respectively. In the market one can notice the stable level of the number of insurance
bidders which fluctuated between 23 and 25 insurers in the last five years. A list of
insurance companies offering insurance guarantees in Poland is presented in Table 1.

The insurance guarantee market, similar to the insurance market, is liable to
‘boom’ changes. Declines due to constraints on the part of bidders arise when the
number of payers who do not repay their obligations is increasing. Often, their
solvency problems may be related to the overall market declines caused by the
recession. It is difficult to manage risk effectively at this time, because it is impossible
to predict accurately future economic realities for several years ahead. The changes
taking place on the market of insurance guarantees in Poland are presented in Table 2.
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Table 1. Insurance companies offering insurance guarantees in Poland in 2011-2016

Specification

2016

2015

2014

2013

2012

2011

TUIR ALLIANZ POLSKA S.A.

X

X

X

X

AVIVA TU OGOLNYCH S.A.

X

X

X

AXA UBEZPIECZENIA TUiR S.A.

AXATUIR S.A.

AXA UBEZPIECZENIA TUiR S.A.

BENEFIA TU S.A. Vienna Insurance Group

BRE UBEZPIECZENIA TUiR S.A.

COMPENSA TU S.A. Vienna Insurance Group

CONCORDIA POLSKA TUW

STU ERGO HESTIA SA

TU EULER HERMES S.A.

TU EUROPA S.A.

GENERALI T.U. S.A.

GOTHAER TU S.A.

TU INTER POLSKA S.A.

INTERRISK S.A. Vienna Insurance Group

KUKE S.A.

LINK4 TU S.A.

TUW MEDICUM

TUIR PARTNER S.A.

PKO TU S.A.

T.U.W. POCZTOWE

PTR S.A.

PTU S.A.

TUW POLSKI ZAKE.AD UBEZPIECZEN
WZAJEMNYCH

PZU SA

SIGNAL IDUNA POLSKA TU S.A.

TUW TUW

TUZ TUW

UNIQA TU S.A.

TUiIR WARTA S.A.

Source: own research based on Polish Financial Supervision Authority.
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Changes in the degree of the use of insurance guarantees in Poland over the past
three years are reflected in the world markets, especially due to the good situation on
the construction market. In developed countries, the current infrastructure needs
modernization and is growing and developing all the time, which is a positive sign
for the market. At the same time, the guarantee market has for some time been a
market of growing profitability with optimistic prospects for the future. However, it
is important to remember that this market depends on public and private sector
clients focused on infrastructure and construction-related sectors, and on external
factors such as public investment, interest rates and raw material prices [Schmidt
2017].

Table 2. Trends of insurance market changes in Poland in 2005-2016

Specification 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016

Gross written
premium (mln PLN) 136,1 [ 150,2|187,0 | 215,0| 50,4|318,0|302,8 |274,7|294,6|347,2 | 356,8 | 336,3
Gross claims ratio
(mln PLN) 49,1 56,7| 18,4| 21,1| 59,4 | 50,4| 66,7|422,6(329,5(178,5|118,3 nd
Gross claims ratio (%) | 36,0 37,8 9,8 9,8 117,7| 159 22,0|153,9| 111,8| 51,4| 33,2 nd

nd — no data.

Source: own research based on the Polish Financial Supervision Authority.

There is a growing demand for international insurance guarantees, which often
prove to be a good alternative to banks, and in some cases also cheaper [Schmidt
2017] (partly because of the requirements imposed on banks by Basel III, as a result
of which they partially withdraw from the guarantee offer).
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Source: own research based on [Schmidt 2017, p. 7].
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The largest potential market for insurance guarantees in the world exists in the
United States, which accounts for 40% of the global premium, i.e. $ 5,3 billion, and
they play a significant role in the Mexican economy. In Asia, the strongest growth
was in South Korea, where the premiums written equal $ 1,4 billion. The trends of
changes in world markets in the analyzed area are presented in Figure 1.

Insurance guarantees are competing products in relation to bank guarantees. In
the United States the role of banks in this area is severely limited by legal regulations
as opposed to Europe where banks have a dominant position [Schmidt 2017].
A similar situation is also observed in the Polish economy, but there is no consolidated
source of data to allow a comparison of the insurance and banking market in the
analyzed area. Source data with respect to the insurance market refers to the premiums
written, whereas in the case of the banking market, the amount of guarantees is
covered. The amount of guarantees granted by the banking sector is presented in
Table 3.

Table 3. Market size of bank guarantees in Poland in 2011-2015

Specification 2011 2012 2013 2014 2015
Amount of guarantees granted (in mln PLN) | 50 600,00 | 55 900,00 | 60 300,00 | 77 200,00 | 78 800,00
Estimated commission ( in mln PLN) 647,68 715,52 771,84 988,16 | 1 008,64

Source: own research based on the Polish Financial Supervision Authority.

Assuming an estimated average commission amount in the banking sector at
1.28% of the amount of guarantees provided, it can be estimated that its total amount
for the years 2011-2015 fluctuated between PLN 650 mln, and 1 bln on a yearly
basis.

4. Insurance guarantees in the risk management process

The pursuit of profit maximization in companies has necessitated the need for “risk
technology” as a professional, planned and organized diagnosis and countermeasure
for losses arising from the realization of risk. It is important to be able to define it in
terms of size and to determine its impact on the functioning of an enterprise using
economic, legal and statistical knowledge. As a result, this process, called risk
management, is not a collection of acts ad hoc but a systematic effort to secure the
company’s assets so that its objectives can be achieved without distortions. The
proper way of risk assessment is of particular importance because managers on this
basis are able to take remedial measures that minimize them. The negative and
positive effects of risk are the incentives for an organization to take steps to both
minimize its costs and maximize its benefits. It is, therefore, essential to safeguard
the company’s security-cost goals, leading to the creation of a security system that
would maximize the value of the business [Harington, Nichaus 1999].
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Insurance guarantees play an important role in this process, which at the same
time provides protection for both the principals and their beneficiaries by securing
their credibility. Their use for both parties involved is important in the process of
improving the financial performance of businesses by maximizing risk mitigation
whilst safeguarding against the consequences of its implementation, especially for
the beneficiaries. This is characterized by a single risk assessment because it is not
possible to estimate statistically the likelihood of a claim due to significant fluctuations
in claims, no change in the level of risk during the guarantee period, long guarantee
period, high guarantor liability and individual damages of maximum height.
Therefore, the activity of issuing a guarantee is always assessed as highly risky. This
is due to the specificity of the guarantee, which is a very strict guarantor obligation.
Therefore, the guarantor and the obligee are “linked” in the case of a guarantee by
the special highest trust to the extent that is not the case with other types of insurance.
It is unacceptable for a claimant to guarantee certain information before they issue a
guarantee or refuse to provide certain information in a secretive manner. Due to the
specific nature of the guarantee, its irrevocability must at all stages of co-operation
be acceptable to the guarantor’s risk monitoring conditions, including:

* periodical control of legal and financial situation,

* monitoring the implementation of contractual obligations guaranteed by the
guarantee,

* monitoring the status and value of collateral established for the guarantor.

The purpose of the above activities is to be aware of risk control, preferably with
the support of the guarantor. This results in the creation of possible reserves, taking

1. 3. 4. 5.
Recognition of ) Analysis - Assessment — Reply -

the organization, Riék definition comparing indication
its external and of nature the result of the of possible

internal identification and level analysis with areas to

environment of risk the adopted minimize risk
tandards

[ 6. Risk acceptance ]
[ 7. Monitoring of risk level ]
8. Reporting and communication ]

Fig. 2. Areas of analysis in the risk management process of the insurance guarantee

Source: own research based on [Enterprise Risk Management Program... 2012, p. 1].
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measures to discipline the obligee, preparing for debt collection of receivables in
case of the need to pay the guarantee sum. The areas of analysis in the insurance risk
management process are presented in Figure 2.

The rule is that guarantees can only be provided with the so-called “zero risk
principle”, i.e. only if the risk assessment is fully believed that there will be no
payout at the request of the beneficiary. Hence, the need for an individual approach
to the risks arising from the granting of the requested guarantee. Each case is a
combination of a number of elements including: the guarantee obligation, the
claimant, the liability of the guarantee text, the sum and duration of the guarantee,
the ability to perform the obligation and the security of the guarantor’s claims. The
prerequisite for a positive final risk assessment of the claimed guarantee is its positive
result in all areas tested, and a single negative result means in principle a refusal to
issue a guarantee [Kukietka, Poniewierka 2003].

5. The role and importance of insurance guarantees in enterprises
in the light of own research

In order to obtain empirical data on the role and significance of insurance guarantees,
a pilot study was conducted using a questionnaire and a direct interview was applied
as a follow-up technique. The survey was the most effective form of data collection,
often inaccessible in other ways. Their use was explained by the ability to clarify the
possible complexities of the wording and the speed of data acquisition. The purpose
of the study was to identify motivations and criteria, as well as to identify the factors
determining the decision to use insurance guarantees in enterprises. The surveyed
population comprised 147 companies, among them 14.3% small ones, (72.8%)
medium and (12.9%) large, which responded to the questionnaire between January
and March 2017.

The results obtained revealed that there was a great diversity among the surveyed
entities regarding the role and importance of insurance guarantees as a tool supporting
the management processes in enterprises. Of the respondents, just over 87% declared
that they knew the insurance companies’ offer for insurance guarantees, while
insurance intermediaries were the key source of information. The vast majority of
respondents pointed out that success was conditioned by safety, so an active,
conscious and thoughtful attitude to risk was needed, and the right way to evaluate
was particularly important.

The results of the survey indicated that nearly 79% of respondents used insurance
companies offering insurance guarantees over the past three years. For over 57% the
purchase of the insurance guarantee was the result of the expectations of the
counterparties the respondents cooperated with, about 43% of the respondents
independently decided to buy the guarantee, which was one of the alternative
methods of hedging, as expected by the beneficiaries of the guarantee. In the case of
34 respondents (23.1%), the respondents pointed out that obtaining the guarantee
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was problematic, and 10 entities (6.8%), despite their interest, were not able to meet
their expectation.

The insurer’s offer for insurance guarantees was primarily concerned with
medium-sized companies, followed by small and large ones. Respondents most often
pointed to the requirements imposed by market participants, then the law and
financial possibilities. At the same time the results of the survey indicated that for
nearly 37% of the respondents, insufficient ability to take advantage of insurers’
offers for insurance guarantees would cause serious financial and organizational
problems in the area of their activity.

6. Conclusion

The implementation of the adopted strategies forces enterprise managers to use tools
aimed at minimizing risk. They include, among others, insurance guarantees whose
importance is constantly increasing. Due to the high degree of complexity, the link
with economic and political processes and the strong dependence on business cycle
fluctuations in the economy, any attempts to assess their role and importance in risk
management processes in a single, individual case should take these elements into
account. The availability of the offer often depends on the positive assessment of the
risk by the insurance company providing the guarantee. The risk assessment process
associated with granting a guarantee is primarily to examine the customer’s current
ability to settle liabilities and forecast this capability over the guaranteed period. The
potential and preparation of the obligee to perform the task specified in the basic
agreement and the liquidation value of the enterprise taking into account debt
recovery possibilities are also assess.
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